As the Supreme Court stated in gpnjley. v. Gibson, 355
U.S. 41, 46 (1957):

The bargaining representative's duty not to draw
"irrelevant and invidious" distinctions among
those it represents does not come to an abrupt
end, as the respondents seem to contend, with the
making of an agreement between union and employer.
Collective bargaining is a continuing process.
Among other things, it involves day-to-day adjust-
ments in the contract and other working rules,
resolution of new problems not covered by exist-
ing agreements, and the protection of employee
rights already secured by contract.  The bargain-
ing representative can no more unfairly discrimi-
nate in carrying out these functions than it can
in negotiating a collective agreement.  [Foot-
notes omitted. ]

Since B-E was a party to the NBCWA and was the party
which represented Mullins before the arbitrator, it should
have been willing to reexamine the NBCWA, along with UMWA,
to determine why it should not be revised in order to permit
all Part 90 miners to bid on vacancies in positions performed
in less than 1.0 milligram of respirable dust.  By simply
taking the easy way out and acquiescing to an arbitrator's
award with which it was in disagreement, B-E should be held
liable for allowing the discrimination against Mullins to
continue without making any effort to obtain a modification
of article XVII(i) (10) to eliminate the discrimination.

Since the UMWA is responsible for representing all the
miners, not just Caudill, it is unseemly for D30's counsel
to come into this proceeding and criticize Mullins for not
appealing the arbitrator's award in view of UMWA's position,
expressed in the letter of April 16, 1983, to the effect that
the arbitrator's decision had settled the matter and made
further discussion unfruitful.  Thus, while the arbitral
award involved in this proceeding may not be as "tainted"
as the one described in the Bines, case discussed above, it
is certain that UMWA has been most insensitive to Mullins'
claims that his Part 90 rights were improperly restricted
and rendered meaningless by article XVII (i) (10) of the NBCWA.

In view of the fact that no one in the union or in
management would represent Mullins in his efforts to obtain
some relief from the discrimination to which he was sub- .
jected by the interpretation given to article XVII(i) (10)
by the arbitrator, I believe that it would be improper for
me to hold that B-E was in no way responsible for the dis-
crimination which I have found occurred when Mullins was
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ded to Caudill by the arbitrator be-
